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STATE OF ILLINOIS
UNITED DISPOSALOFBRADLEY, INC.,) Pollution Control Board
And MUNICIPAL TRUST & SAVINGS )
BANK astrusteeunderTrust 0799, )

Petitioner, ) PCBNo. 03-235
v. ) (PermitAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

REPLY TO PETITIONERS’ RESPONSETO
RESPONDENT’S MOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General, and, pursuant to 35 Iii. Adm. Code 101.500(e),hereby respectfullyreplies to the

Responseto theIllinois EPA’s Motion for SummaryJudgment(“Petitioners’ response”)filed by

the Petitioners,United Disposal of Bradley, Inc. and Municipal Trust & SavingsBank, as

TrusteeUnder Trust 0799 (“United Disposal,” collectively). In reply to the Petitioners’

response,theIllinois EPAstatesasfollows:

I. INTRODUCTION

ThePetitioners’responseidentifiescertainargumentsandpositionsthatareraisedin the

Illinois EPA’s motion for summaryjudgment (“Illinois EPA’s motion”) that are supposedly

infirm. Specifically, thePetitionersarguethat the Illinois EPA ignores the importanceof the

relevantprovisionsof theIllinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/1, et ~çq.)

that werefoundto havebeenunconstitutional.Also, thePetitionersarguethat theIllinois EPA’s

positionthat theapplicationsubmittedby thePetitionersalso in effect soughta modificationof

the developmentpermit wasunsupportedby any law or policy. Finally, the Petitionersargue

that theIllinois EPA’scontentionthat therequestedpermitmodificationmaybeanexpansionas

addressedin Section 3.330(b)(2)of the Act (415 ILCS 5/3.330(b)(2))is not supportedby any
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caselaw, and also directlyconflictswith pastIllinois EPA actions. Petitioners’response,pp. 2-

3.

However,theIllinois EPA stronglyarguesthat the Board shouldkeepits focuson what

the real issuesand underlyingfacts are in this matter. The Petitioners,by virtueof thepermit

applicationtheypreparedand submitted,took advantageof the then-existinglaw that allowed

themto receiveadevelopmentpermitfor atransferstationwithouthavingto undergolocal siting

approval. The restrictionthat allowedfor suchissuancewas that theserviceareaofthetransfer

stationhadto be limited, andthatwasexactlywhat thePetitionersproposedin theirapplication.

Later, in January1995, afterthe law regardingthe “loophole” for local siting approval

was amended(in December1994), the Petitionersreceivedan operatingpermit but with the

samerestrictedserviceareaspecialcondition. Thatpermit, andspecificallythat condition,was

not appealed.Then,in March 2003, over eight yearsaftertheoperatingpermit was issued,the

PetitionersaskedtheIllinois EPA to strikethepermitconditionin question.ThePetitionershave

madeit abundantlyclearthattheydo not feel theyarerequiredto undergolocal siting approval

to facilitate this changein theirpermit status. As such,the Petitionerswould like to be the

beneficiariesof the following scenario: To receivea developmentpermit that would normally

requirelocal siting approvalbut in this casedid not require local siting approval,and later to

amendtheoperatingpermit (basedon thedevelopmentpermit)without againhavingto undergo

local siting approval. In short, the Petitionersseekto maintaintheirstatusasbeinga permitted

facility without everhavingto undergolocal siting approval,despitetheir requestto strike the

veryconditionin theirpermit that allowedthemto escapethe local siting approvalin the first

place.

For thereasonsthat will beexplainedbelow, the Illinois EPA’s decisioncomportedwith

thelaw andfactsaspresented,andtheBoardshouldaffirm theIllinois EPA’s decision.

II. THE LANGUAGE IN SPECIAL CONDITION NO.9 IS NOT UNCONSTITUTIONAL

In theFactssectionofthePetitioners’response,athemefoundthroughoutthePetitioners

argumentsis continued. Namely,thePetitionersclaim that theyseekonly to removewhat they
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characterizeas an “unconstitutional condition” from their operating permit. Petitioners’

response,p. 3. This portrayalof specialconditionno. 91 asbeingunconstitutionalis erroneous

and misleading. There is no support in any case law or legal precedentthat provides a

geographicalrestrictionon theserviceareaofatransferstationthatwasrequestedby thetransfer

stationitself is unconstitutional.ThecaseofTennsv,Inc. v. Gade,Nos.92-503,93-522(S.D. Ill.

1993),24 ELR 20019,stoodfor thepropositionthat a statutorypermittingsystemwherebysome

facilitiescould avoid local siting approvalandotherscouldnot wasunconstitutional.2

Thereis nothingunconstitutionalaboutspecialconditionno. 9; rather,whatwasdeclared

unconstitutionalby theTennsvcourtwas theability of an applicantto usethat typeofcondition

to avoidhavingto undergothelocal siting approvalprocess.In thiscase,that is exactlywhat the

Petitionersdid—by virtue of voluntarily asking that sucha restriction be included in their

developmentpermit, thePetitionersavoidedhavingto seekandobtain local siting approval. But

if an applicantsubmitteda developmentpermit application todayto developa new landfill or

transferstation, and askedthat the serviceareaof that facility berestricted,thereis no reason

why theIllinois EPA couldorwould denythat requeston thebasisthat it would violatethe Act

or underlyingregulations. Despitethe besteffortsby thePetitioners,the fact remainsthat the

Illinois EPAis all too familiarwith theholding andimpactof theTennsvdecision,andthefinal

decisionnow underappealbeforetheBoardcomportswith theAct andtheTennsvcase.

‘The Illinois EPAagreeswith thestatementmadeby thePetitionersthat only a portionof specialconditionno. 9 is
thesubjectof the requestfor a permitmodification. Theportionin questionprovides,“No wastegeneratedoutside
the municipalboundariesof the Village of Bradleymaybe acceptedat this facility.” The remainderof the special
conditionwould stayintact.
2 The Petitionersclaim that theIllinois EPA is misstatingthe holding of the court in Tennsv. To the contrary,the
Illinois EPA notesthat the court stated,“[t]he sectionsin question[Sections39.2, 2.32 and22.14(a)of the Act]
violatethe CommerceClausebecausetheyplacemorestringentrequirementson facilities which acceptwastefrom
areasoutsidethe boundariesof a local generalpurposeunit of government(whichincludeswastefrom outsidethe
Stateof Illinois) thanonthosefacilities which do notacceptsuchwaste,and thisdiscriminationhasnotbeenshown
to be demonstrablyjustifiedby a valid factorunrelatedto economicprotectionism.”Tennsv,Inc. v. Gade,Nos. 92-
503 WLB, 92-522WLB (S.D. III. 1993),1993 WL 523386. This statementby the courtis exactlywhatthe Illinois
EPAhasrepresented.ThePetitionersonly raisehalfthe finding oftheTennsvcourtwhenthey claimthat the c’ourt
foundthatgeographicaldistinctionsareunconstitutional;theIllinois EPA’s statementsregardingthecourt’sholding
arecompleteandconsistentwith thecourt’sopinions.
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Thereis simply nothingillegal or noncompliantabouta facility thatchoosesto defineits

serviceareain a narrowfashion. Of course,theapplicantcouldno longerusesucha restriction

as a meansto avoid having to obtain local siting approval. Here, despitethe fact that the

conditionin questionis not unconstitutional,the Petitionerscontinueto makethat claim sothat

Iheymayframea constftutionalargumentaroundtheirappeal. Thatargumentmustfail, as it is

withoutanysupportin factor law.

ThePetitionersarguethat the languagein thepermit thatrestrictsthemovementofwaste

is an unconstitutionalrestriction on commerce. They claim that the Illinois EPA’s denial to

allow the removal of the condition’s languagewithout any consequencesis without basis in

existing law. Petitioners’response,p. 4. To the contrary,thePetitioners’argumentis without

basisin law, and is contraryto the languageof the Act. In section39.2(a)(i) of the Act (415

ILCS 5/39.2(a)(i)),oneof therequiredcriterianecessaryfor approvalof local siting is set forth.

That criteria statesthat the facility must be necessaryto accommodatethe wasteneedsof the

areait is intendedto serve. Thatlanguageclearlyprovidesthataspart of localsiting approval,a

siting applicantmustpropose,j~~ralia, theserviceareafor thefacility. Thus, a sitingapplicant

mustdefine,by whateverboundsit chooses,the serviceareafor thefacility.

The fact that Section 39.2(a)(i) of the Act contemplatesthat a facility hasa defined

serviceareais consistentwith the Illinois EPA’s positionthatit is not contraryto the Act that a

transferstationmayhaveadefinedservicearea. In fact,Section39.2(a)(i)oftheAct effectively

requiresthat a siting applicantset forth exactlywhat serviceareais proposedfor the subject

facility. Therefore, the Petitioners’ claim that the servicearearestriction found in special

condition no. 9 is itself unconstitutionalis contraryto the Act. Servicearearestriction or

definition is a componentof the Act and is not unconstitutional;relying on service area

restrictionto avoidhavingto undergolocal siting approvalis unconstitutional.

The questionpresentedhere is not whetherthe languagein specialcondition no. 9 is

unconstitutional;clearly, it is not. Thequestionraisedhereis whetherremovalofthat language

causesthe Petitioners’facility to beplacedinto apositionofhaving to complywith local siting
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approvalrequirements.As theIllinois EPAhasargued,changingthelanguagein theoperating

permit cannotbe donewithout changingthe languagein the developmentpermit. Issuingan

airiendeddevelopmentpermit would, in this situation,requirethe facility to undergolocal siting

approvalsinceit wouldbe issuingadevelopmentpermitafter1981 to apollutioncontrolfacility.

TheBoardshouldresistthePetitioners’“siren song”ofinvoking aconstitutionalelement

tc this matter. Thereis no questionaboutconstitutionalitythat needbe addressed,since the

Illinois EPA hasdonenothingthatwould call suchanalysisinto consideration.All partiesarein

agreementthat thepre-Tennsvstatutorypermittingschemewasdeclaredunconstitutional,andas

suchneitheran applicantnor theIllinois EPA canavail themselvesof the law asit thenexisted.

Thelaw asit now existsis whatmustbe applied,andthatis exactlythe law thatwasappliedby

the Illinois EPA. Specialconditionno. 9 is not in andof itself unconstitutional,and requiring

local siting approvalprior to removingthe relevantlanguageof that specialcondition is not

unconstitutional. Rather,the final decision issuedby the Illinois EPA is a straightforward

applicationoftheAct in its currentform to thefactspresentedby thePetitioners.

ThePetitionersalso arguethat the Illinois EPA, through a “ministerial” matter, should

haveremovedthe permit condition. Petitioners’response,p. 7. Suchapositionis unfortunately

without any basisin the Act, as the Illinois EPA hasno authority to makesucha unilateral

decision. And, as hasbeenargued,therehasneverbeena needfor the Illinois EPA to even

contemplatesuchamovesincethereis nothingaboutthe languagein specialconditionno. 9 that

is itselfunconstitutional.

Equallywithout basis is the Petitioners’ claim that the Illinois EPA is now “suddenly”

finding that it is necessaryfor the Petitionersto obtain site locationapprovalto acceptwaste

generatedoutsidethe boundariesof the Village ofBradley. Petitioners’response,p. 8. As has

beennotedin previousrecitationsof thefacts,this is thefirst time sincethe operatingpermitwas

issuedin 1995 that the Petitionershave sought a changeto the operatingpermit that would

necessitatea changeto the developmentpermit. Thus, it is not that the Illinois EPA is nOw

suddenlyfinding this requirementnecessary,but ratherthat afterovereight yearsfrom the date
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o~the issuanceof the operating permit, only now are the Petitionersseekingto amendthe

conditionin question. Thetiming hereis thedirect resultof thePetitioners’actions,not thoseof

the Illinois EPA.

III. THE ILLINOIS EPA CORRECTLYDENIED THE PERMIT APPLICATION

ThePetitionersargueseveraltimes that theIllinois EPA improperlydeniedtheoperating

permit applicationby “transforming” the application to that of one seeking to modify the

developmentpermit application. However,a plain readingof the final decision(AR, pp. 143-

144) makesclearthat suchwasnot the case. TheIllinois EPA’s final decisionacknowledged

that therequestaspresentedby the Petitionerswasoneto the operatingpermit. However,the

Illinois EPA’s review ofthat applicationhadto takeinto accountthereliefbeingrequested,and

to do so requiredthat thenatureof the permitsthat would be affectedmust also be takeninto

account. The final decisionstatedthat the requestedmodificationto the operatingpermitwas

deniedbasedon the fact that local siting approvalwasnot provided. The final decisionstat~s

thattheapplicationfor asupplementalpermit to revisetheoperatingpermit is not theappropriate

methodto removethe permit condition in question,sincetheremust also be a corresponding

changeto thedevelopmentpermit. AR, pp. 143-144.

In short, the Illinois EPA could not approvethe modification to the operatingpermit

since to do so would also require the modification of the developmentpermit, and that

modificationwould in turnrequireproofof local siting approval. Sincethe applicationtherefore

waseffectively andlegallyaskingfor bothachangein theoperatingpermit andthedevelopment

permit, theIllinois EPAhadto considerall aspectsof theapplicationin that light. To do soalso

meantthat thetime line applicablefor review of developmentpermit applicationswasproperly

utilized. The Illinois EPA did not improperlytransformthepermit applicationsubmittedby the
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?etitioners. Rather,the Illinois EPA clearly informedthe Petitionersthat the changethat was

soughtmustbeconsistentwith a changeto the developmentpermit,which wasthebasisfor the

languageandspecialconditionin question. In turn, thatchangemustalsorequireproofof local

siting approval. Therefore,the Illinois EPA deniedthe applicationhere since therewas no

correspondingchangeto the developmentpermit, and no proofof local siting approvalwhich

would allow for sucha change.Thosereasonswereproperandweremadein thecontextof the

reviewoftherequestto modif~’theoperatingpermit. TheIllinois EPAdid notrelabelthepermit

application submitted by the Petitioners,it explained why the permit application was not

appropriatefor thereliefrequested,andfurtherstatedwhatwould be thepropercourseofaction

to take. In sodoing, theIllinois EPA went aboveandbeyondits statutoryobligationto provide

reasonsasto why the subjectapplicationwas denied. The decisionwas reachedi~a timely

fashion,consistentwith theappropriateandreasonabletime allowedby theBoard’sregulations.

IV. THE PERMIT APPLICATION WAS SUBJECT TO SECTION 3.330(B)(1) -

ThePetitionersarguethat theIllinois EPA’s interpretationof Section3 .330(b)(l) of the

Act (415 ILCS 5/3.330(b)(1))was incorrect,in that their facility is not a new pollution control

facility asdefined. Petitioners’ response,pp. 11-13. TheIllinois EPA hasalreadyprovidedan

explanationof its interpretationof that sectionas it appliesto this case,but in summary,the

Boardshouldbearin mindthefollowing.

The Petitionersreceiveda developmentpermit in 1994 as a non-regionalpollution

control facility. Theoperatingpermitwasissuedfollowing thechangein law that strucksucha

designation,and accordinglydoesnot makereferenceto thefacility in that manner.Thepermit

modification now soughtby the Petitionersmust legally and factually be takento include a
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thangeto both the operatingpermit and developmentpermit.3 However, thereis no longera

~non-regionalpollutioncontrol facility” that is recognizedby theAct. ThePetitionerhasnever

receiveda developmentpermit for a newpollution control facility asthat termcurrentlyexists.

rherefore,if the Illinois EPA wereto approvethemodification of the developmentpermit here

as would be necessaryto modify special conditionno. 9 in the operatingpermit, it would be

issuingadevelopmentpermit for a newpollution controlfacility for the Petitioners’facility for

the first time. This issuancewould takeplaceafter July 1981, andthereforeSection3.330(b)(l)

oftheAct would without questionbeapplicable.

TheIllinois EPA mustapplythe law in effect at thetime of its decision. SkokieFederal

SavingsandLoanAssociationv. Illinois SavingsandLoanBoard, 61111. App. 3d 977, 990, 378

N.E.2d1090, 1100 (1st Dist. 1978). At thetime oftheIllinois EPA’s decisionhere,thelaw in its

current form did not recognize or contemplatenon-regional pollution control facilities.

Therefore,it would be impossibleto modif~ya developmentpermit for a non-regionalpollution

control facility, sinceno suchcreaturewas defined. To modify the Petitioners’ development

permit would requirethe issuanceof an initial developmentpermit for a new pollution control

facility. Thereis no questionthatlocal siting approvalmustthereforeberequired.

V. THERE IS NO MERITORIOUS“VESTED RIGHT” ARGUMENT PRESENTED

The Petitionersarguethat the Illinois EPA’s decisionherewasa retroactiveapplication

of the law thatwould adverselyaffect a vestedright of thePetitionersis wholly withoutmerit.

Petitioners’response,pp. 17-18. As statedabove,theIllinois EPA’s decisiondoesnot apply the

~In the Petitioners’response,thePetitionersarguethat the analogyposedby the Illinois EPA involving a facility
that seeksto accepthazardouswastefor thefirst time is distinguishablesincethereis a specific statutorycite on that
point. However, the analogyis still anapt one,sincethe point is that certainchangesto an operatingpermit may
directly involve changesto whatwasspecificallyprovidedfor in the developmentpermit. Forexample,if a facility
waspermittedto incineratemunicipal solid waste,andinsteadsoughtto acceptusedtires for incineration. Such
wastesareregulatedseparatefrom municipal waste,yet to allow acceptancewithout a correspondingchangeto the
underlyingdevelopmentpermit would be in errorandinconsistentwith thepurposesof a developmentpermit, i.e.,
to defmeandproscribethe typeandmethodof developmentof a facility.
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law as it existed when the developmentpermit was issued; indeed, if the Illinois EPA

(improperly) decideto apply that now rescindedlaw, therewould likely be no permit denial

sincethe issuesregardinga new pollution control facility would not be evident. Instead,the

Illinois EPA appliedthe law asit currently exists,andthat law doesnot recognizethat anon-

regional pollution control facility as the Petitionerswere so permitted.. Also, there is no

argumentregardingvestedrights, since nothingthe Illinois EPA hasdone would affect the

permitsthat havebeenissuedto dateto thePetitioners. The Petitionersat besthave a vested

right in thepermitstheynow hold, andnothingabouttheIllinois EPA’s decisionwould impact

that. ThePetitionersareseekingto obtainsomethingtheydo not hold, and that doesnot involve

anytakingof anyvestedright.

VI. CONCLUSION

For thereasonsstatedherein,aswell asthosepreviouslymadeby ~theIllinois EPA, the

Illinois EPA respectfullyrequeststhat theBoard affirm its final decision. -

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

~ D
John . Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:February20, 2004

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify thaton February20, 2004,I servedtrue

and correct copies of a REPLY TO PETITIONERS’ RESPONSETO RESPONDENT’S

MOTION FOR SUMMARY JUDGMENT, by placing true and correct copies thereof in

properly sealedand addressedenvelopesand by sendingsaid sealedenvelopesvia U.S. Mail

First Classdelivery, to thefollowing namedpersons:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601

JenniferJ. SackettPohlenz
Querrey& Harrow,Ltd.
175 WestJacksonStreet
Suite1600
Chicago,IL 60604

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAvenue,East
P.O.Box 19274
Springfield, IL 62794-9274

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

John~J.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


